Canadian Newspaper Association 
News Release –  May 28, 2005
Public's Right to Know in Failing Health in Canada 

CNA Access to Information Study Slams Bureaucracies that Block Requests

TORONTO, May 28 /CNW/ - For Canadians trying to get answers about how governments make decisions affecting their daily lives, odds are high that their requests for information will be denied. Success in accessing public information can depend on where you live, who you are, and how much money you are prepared to spend. That’s among the findings of a national audit of Canada’s freedom of information systems conducted by the Canadian Newspaper Association. 

The results were released today in 45 newspapers across Canada.  The CNA study found that while the federal government as well as Canada’s provinces and territories all have freedom of information legislation, in many cases compliance with these laws falls short. 

The CNA collected the experiences of reporters from 45 newspapers in ten provinces, acting as private citizens, who tested how bureaucrats obey laws guaranteeing the public’s right to know in their communities. Reporters visited city halls, police forces, school boards and federal government offices seeking public records on such routine matters as employee sick days, classroom sizes and road repairs. 

Government officials granted the information requested in just 32 per cent of in-person visits. Even when reporters paid fees for formal access requests, the information was fully or partially released in only 62 per cent of cases.

 “This audit provides documentary evidence of something that newspapers have long suspected and we now know to be fact,” said Anne Kothawala, President and CEO of the Canadian Newspaper Association. “The public’s right to government information that has an impact on our lives is in failing health, and will get worse unless we start fixing it.”

Problems of red tape, poor disclosure, prohibitive fees, and incompliance with statutory time limits for responses can be found across all levels of government, although some jurisdictions perform better than others.  Information that is free of charge in some provinces and municipalities can cost thousands of dollars in others. 

Reporters found huge inconsistencies in freedom of information policies across the country, ranging from poor disclosure in Prince Edward Island and New Brunswick to a 93 per cent response rate in Alberta , which updated its freedom to information laws in recent years.

 “Provinces that have better access laws show better results,” observed Ms. Kothawala.  Perhaps this is not a coincidence.”

A disturbing trend identified in the audit was the degree of questioning by bureaucrats aimed at people requesting information. In some cases, officials became more forthcoming once they learned the person seeking information was a reporter. Canada’s information laws stipulate the identities of those making requests and their reasons for wanting information need not be provided to access public records.

About the Canadian Newspaper Association

The Canadian Newspaper Association is the voice of Canada’s daily newspaper industry. We promote the positive reputation of newspapers as an essential medium that benefits all Canadians, and as an effective vehicle for advertisers. The CNA is a vigorous champion of journalistic freedom and democratic reform and is a valued source of industry information, trends and best practices.

For further information: David Gollob, Vice President, Public Affairs, Canadian Newspaper Association, Tel: 1-800-536-7993, (613) 298-9288,  dgollob@cna-acj.ca
'Culture of secrecy' undermines good government

Ian Macleod 

The Ottawa Citizen
May 28, 2005

The public's right to government information is a farce because of political interference and the culture of secrecy within bureaucracies, say leading access experts.

"We need to back up and look at this in another light. Freedom of information is really not working," says Darrell Evans, of the B.C. Freedom of Information and Privacy Association.

Public interest researcher Ken Rubin, one of Canada's top access practitioners, says governments are so adept at undermining access laws, only drastic action can narrow the gap between what citizens are entitled to and what governments actually disclose.

"To yank this whole system, you have to start anew or have a great crisis," he says.

The principle of freedom of information is straightforward: government information -- public information -- belongs to the public. 

Unless governments have a good reason to conceal it, for example harm to national security or personal privacy, people are entitled to get answers to reasonable questions about what their governments are up to. 

Instead, hidden and highly sophisticated government countermeasures are subverting access laws altogether or turning requests for information into frustrating, time-consuming and expensive ordeals.

The extent to which officials are ignoring even the spirit of the law is evident in the Canadian Newspaper Association audit: the law had to be invoked in more of than a third of the cases before the information was handed over.

Government secrecy is driven by two key groups. Bureaucrats, traditionally sheltered from public probing, often worry that releasing information will complicate their lives. It invites scrutiny of their competency. And it could compel them to defend publicly why they have, or have not, done something. 

"Very often the reluctance to release information is rooted just in that or the uncertainty about what might happen if they release information. It's all about accountability and accountability is hard work," says Alasdair Roberts, a Canadian access expert at the Maxwell School of Citizenship and Public Affairs at Syracuse University.

Likewise, government politicians want to hide all but the most filtered and managed information. Consider:

· Only 49 of 246 federal Crown agencies and corporations, collectively managing about $70 billion in public assets, are subject to the Access to Information Act. Canada Post, Canadian Blood Services and the new Nuclear Waste Management Organization are among those excluded. Private firms contracted to do government work also are not covered by federal access laws. Yet they are bound by federal secrecy laws.

· The first evidence of the federal sponsorship scandal resulted from the dogged application of the federal Access to Information Act by Globe and Mail reporters seeking basic information about how the federal program operated in Quebec.  

The federal Public Works Department's access-to-information co-ordinator who handled some of the Globe's access requests told the Gomery inquiry in December she received directions from communications branch officials in 2000 that would have prevented release of highly damaging records. Anita Lloyd defied her superiors to comply with the law and release records that exposed the Liberal government's questionable sponsorship program.

It could be argued that ultimately the access system worked, despite efforts of officials to block it. But, "if officials are asking, 'why do you need to know?,' or acting as though that's what's motivating them, they've completely missed the point of the law," says Mr. Roberts. "The point is supposed to be, 'why shouldn't I give this information out?'"

· A government-wide surveillance system exists to protect the political interests of their bosses from the public's right to know. A Toronto Star investigation by reporter Ann Rees into how governments handle information requests revealed public requests for sensitive federal information are flagged, often with colour-coded designations -- amber light, red files, purple folders -- to determine whether it should be sent for closer scrutiny by both communications offices and ministers' political staff. 

The former Ontario Conservative government had a similar surveillance operation, called the "contentious issues track." Politically neutral requests followed established protocol. Politically sensitive requests were sidetracked into a communications process designed to protect the government's political interest. At least 600 such requests were diverted into the contentious issues system in 2002.

· Federal Information Commissioner John Reid warns that government scrutiny and accountability are threatened by an epidemic of missing memos. For example, Sun Media reporter Greg Weston found government bureaucrats exchanging e-mails headed with "RAD" -- read-and-delete -- directives to thwart the public's right to know what is going on in high places and why. 

It is also increasingly common practice for bureaucrats not to keep detailed written records of many departmental meetings, Mr. Rubin said.

· Municipal officials routinely deny requests for restaurant health inspection reports, drinking water test results and other basic information affecting people's daily lives. "You tend to have people doing it off the side of their desk and they're amateurs and very often their first instinct is to say no, it's just easier," says Ms. Rees.

· Costs often are a factor in controlling requests. In 2002, Nova Scotia raised the basic fee for making a request to $25 from $5. Requests fell by 27 per cent. The number of applications processed in the allotted 30-day time period also fell.

· The federal government replaced the antiquated Official Secrets Act with the Security of Information Act in 2001. Public servants and government contractors are permanently bound to secrecy regarding "special operation information," defined as any information the federal government is taking "measures to safeguard." In other words, whatever the government says is national security information is national security information.

Secrecy has been a default rule of government operations for centuries, Mr. Roberts noted.

Revolutions in England (1688) and France (1789) slowly overturned the absolute rule of monarchs and ushered in rights to free speech and the legislative process of lawmaking was opened to public scrutiny. But within the bowels of the bureaucracy, secrecy was still very much the rule, Mr. Roberts writes in a new book, Blacked Out: Government Secrecy in the Information Age, to be published in November.

As modern governments expanded their operations and reach, government "clerks" evolved into bureaucrats, with extraordinary new powers to shape the content of government policy. Realizing the tremendous power that lies within bureaucracies, laws were slowly enacted in western democracies to open them to public scrutiny. Today, 59 countries have adopted right to information statutes.

But powerful political forces continue to promote and enforce secrecy. The consequences of that, of not knowing what government is up to, is greater government waste, unsafe and shoddy products and a poorer environment, among other things, says Mr. Rubin. 

Moreover, democracy is harmed.  "If those in power hoard information," says Mr. Evans, "then it's truly only for the elite and citizens will never have the kind of knowledge they need to be full citizens."
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Our culture of secrecy

Experts will tell you that freedom of information legislation is crucial if we are to hold our governments -- on all levels -- to account. But when 89 reporters across Canada tested it, the results were disturbing 

Robert Cribb, Fred Vallance-Jones and Jonathan Fowlie

The Vancouver Sun

May 28, 2005

Canadians seeking basic government information about class sizes, restaurant inspections or complaints against police are up against a culture of secrecy, a national audit of openness shows.

In the country’s first practical test of transparency, 89 reporters from 45 newspapers across Canada visited city halls, police forces, school boards, and federal government offices to test how bureaucrats obey laws enshrining the public’s right to know.

Reporters found a confusing patchwork of policies across the country, ranging from a manager at the Vancouver school board refusing to give information unless he knew exactly how it would be used, to an almost perfect rate of disclosure in Alberta.

Across the country, officials handed over records in response to just one in three requests made by reporters showing up unannounced at offices of public bodies such as health authorities and police departments. The rest of the records remained locked in government filing cabinets as reporters were told they had to file time-consuming—and often expensive—formal requests under provincial or federal access laws.

Experts in the field say that reluctance to hand over documents should be watched carefully, because FOI legislation is one of the key ways citizens can hold their government to account.

“There is a very important public interest involved here around accountability and transparency,” David Loukidelis, B.C.’s Information and Privacy Commissioner, said in an interview this week speaking in general terms of the importance of FOI legislation.

“When we see all this talk about the democratic deficit, and ensuring greater transparency and accountability, I think that all levels of government have to continually ensure that these legal obligations are respected,” he added Shawnigan Lake resident Mary Desmond agrees.

More than a year ago, Desmond heard that Land and Water B.C. was reviewing the idea of selling parts of the provincial Crown land in her area, and that some of that land could possibly be going to a developer wanting to build a resort town, something she worried could cause serious problems for the local water supply.

Desmond, who is president of a small community group called the Shawnigan Lake Watershed Watch Association, says she initially tried to get information from Land and Water B.C. about the plans for Crown land in her area, but was denied. As a result, Desmond said, her group resorted to filing a written request for information under the provincial Freedom of Information and Protection of Privacy Act.

Most formal information requests—more than 75 per cent—are filed by citizens such as Desmond, and businesses, federal statistics show. Media requests account for about 10 per cent and other organizations, such as labour unions, file close to 15 per cent.

In B.C. last year, individuals filed 50 per cent of all requests for general information from the government. That number does not include requests people made for personal information. Media organizations accounted for 17 per cent of those general requests in 2004, followed by law firms at 10 per cent, special interest groups at eight per cent and businesses at six per cent.

Political parties, which had accounted for as much as 30 per cent of requests in previous years, accounted for only four per cent of all general requests last year, a dramatic drop that started immediately after the opposition was reduced in the 2001 election.

In her letter, Desmond also asked that the fee for her request be waived, something the act says can happen if the information is in the “public interest” or if the applicant cannot afford the payment.

In response, Desmond said, the people handling the request wrote back asking for $810 in fees, an amount she said was well beyond her means. She added that the letter she received explained the fee would not be waived because the issue was not of interest to enough people in the province.

It was a response that left Desmond and her group “absolutely dumbfounded” and has caused them to take the matter to Loukidelis for review.

Gayle Downey, a spokeswoman for Land and Water B.C., said Thursday her department gave the Shawnigan Lake group selected reports about the project—a review that, she said, never involved a developer, and was intended only to identify parcels of land suitable for sale—including information on the environmental impact.

The group wanted more information, Downey said, adding its members had asked to see the entire report on the project. “It was a huge, broad-sweeping request,” she said, explaining the entire report was “voluminous.”

She added the $810 fee estimate was to photocopy 2,000 pages, and for 13 hours of labour, all amounts that are in accordance with the legislation.  The matter has yet to be resolved by the Information and Privacy Commissioner, she added.

In the recent audit conducted by newspapers across the country, reporters, acting as private citizens, sought public records on such routine information as school bullying incidents to road repair schedules in an effort to test how bureaucrats administer freedom of information laws, especially for the type of requests that would be of interest to regular citizens.

During that audit, government clerks handed over records in only 32 per cent of in-person visits. Even when the reporters then filed formal access requests, only 62 per cent of the information sought was released, and even then sometimes only part of what had been requested was handed over.

As is the case with many citizens who attempt to navigate the complicated and often adversarial process of obtaining public records, reporters were confronted with an array of barriers, from fees that reached into the thousands of dollars to bureaucratic intransigence to outright refusals.

“There’s still a very strong culture of secrecy in these organizations,” says federal Information Commissioner John Reid. “They all run on the basis of loyalty, and that means not rocking the boat.”

Loukidelis said he too thinks public bodies often needlessly withhold information.

“Public bodies have to recognize, and perhaps be reminded, that the default position is the right of access and it is up to them to prove that, according to the law, something cannot or must not be disclosed,” he said.

“I think . . . they have to reverse their attitudes and make it available unless there is pretty clear evidence that they simply cannot disclose it,” he said.

Throughout the CNA audit, as reporters set out to test the openness of the system, the results varied.

If you live in Prince Edward Island, you face a particularly high resistance to getting at government information, the audit shows. Reporters were unsuccessful in seven of nine attempts to obtain public information on school violence, police conduct or road repairs. Two requests were abandoned when high fees were demanded.

The chance of accessing public records are dramatically better if you live in Alberta, where at least some information was provided in 93 per cent of the cases. Manitoba officials were almost as forthcoming, releasing at least some records in 87.5 per cent of requests.

B.C. trailed this, with an overall disclosure rate of 71 per cent, though individual results by municipality showed Vancouver to be well above that, as public bodies handed over information in 87.5 per cent of requests.

The greater openness in western Canada is partly a function of newer laws and greater support among top officials and politicians, Reid said. “The western provinces have this concept of populism and whatnot, and that pays off in terms of making things available,” he said.

Loukidelis added that B.C.’s legislation has the widest coverage in Canada in terms of public bodies covered, as it applies not just to government ministries but also to self-governing professions and occupations such as those that oversee doctors, lawyers and dentists.

The results also show that provinces that fared poorly in the audit—such as P.E.I., Nova Scotia and New Brunswick—are choosing the most expensive way of handling public disclosure of records, Reid said. It is far cheaper to release records routinely than to process formal requests under the information laws.

“The way you make it more efficient is by answering people’s questions,” he said.

Inconsistencies in how officials followed disclosure rules were evident even within certain provinces. In Ottawa, for example, a reporter was told it could take months and more than $1,000 in fees to obtain restaurant inspection records. In Toronto, as in Vancouver, such information is regularly posted on a public website.

According to the audit, about 50 per cent of requests for information on road repairs and class sizes were released informally after one or more visits to the public counter at city halls and school boards. On the other hand, none of the requests for the number of sick days taken by police officers was satisfied through an informal visit.

When the informal route didn’t work, reporters filed formal freedom of information requests.

That increased the success rate. But still, fewer than 50 per cent of the requests for information on police sick days resulted in the release of any information.

Among the audit findings that surprised Reid was the degree of questioning bureaucrats directed at people requesting information, including who they were and why they wanted it.

Information laws across the country say the identities of those making the requests—and their reasons for wanting information—should not factor into decisions about disclosure of public records.

“It raises a big flag for me,” he said. “There may well be some backside protection going on here . . . Everybody’s law says you’re supposed to get it without question. It doesn’t matter who you are . . . The office is there to serve you, not the other way around.”
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Officialdom must do more to make information public

EDITORIAL

Vancouver Sun

May 31, 2005

Who owns information collected by governments? The basic principle espoused in freedom of information legislation is that you do. So the information is public and it should be readily available on request.  That legislation has been in place for more than a dozen years provincially and much longer in Ottawa.

Yet a recent survey involving 89 reporters from 45 newspapers across the country found that a culture of secrecy still has a strong grip among the bureaucrats and politicians who have the keys to the filing cabinets.  Too often, the intent of the law, which is to ensure that the public has access to public information unless there is a compelling reason to keep it locked up, has been thwarted by bureaucrats who either don’t know or don’t care what their responsibilities are.

In most cases it would be a mistake to blame the individual gatekeepers who turned down or delayed the information requested by the public.  They are usually responding to the dictates of their working environment, where the tone is set by politically sensitive senior civil servants.  We note that the access-to-information co-ordinator for the federal Department of Public Works testified before the Gomery inquiry that she had been told by communications branch officials not to comply with a legitimate request for records that led to the first public knowledge of the sponsorship scandal.

The cross-country survey, which was co-ordinated by the Canadian Newspaper Association, found a wide range of responses to simple requests.  In Ottawa, local authorities told a reporter that it could take months and would cost more than $1,000 in search fees to obtain restaurant inspection reports. In Vancouver, such reports are regularly posted on a public website.

Unfortunately, not all B.C. institutions, including the province, are as open.

B.C.’s information and privacy commissioner has fought a losing battle against budget cuts in his office and within the government that have made it more difficult to access information that we have every right to see.  Governments often complain about the high cost of complying with information requests. It can be expensive to go through files and, where necessary for reasons of personal privacy or a few other strictly limited criteria, take out portions before they can be released.

But much of the cost can be eliminated by simply taking the position from the start—as the B.C. Coastal Health Authority has done with restaurant inspections—that the public has a right to see such documents and they should be readily available.

When Vancouver Sun reporter Jonathan Fowlie asked the Vancouver School Board how many students were enrolled in John Oliver secondary school and how many incidents of violence or bullying had taken place since the beginning of the year, he was told he would have to file an access to information request.  Instead, he could have simply been given the information, with no forms filed and not much cost.

Records can also be maintained in ways that make them more easily distributed. Virtually no reports now are written or graphics created on paper. It’s all done on computer first, even if a paper copy is eventually distributed.

Yet when a Vancouver Island woman asked to see a copy of a report created by Land and Water B.C., she was told she would have to pay $810, primarily to pay for photocopying 2,000 pages.

Until bureaucrats start looking for new pathways rather than roadblocks to publicly held documents, freedom of information will remain a promise yet to be fulfilled.
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Unlock those government files

It may be frustrating, but we should keep trying to pry public information from bureaucrats

EDITORIAL

Victoria Times-Colonist

May 31, 2005

The trouble with freedom-of-information procedures is that what they produce is seldom free. And sometimes they yield no information at all.

The Canadian Newspaper Association conducted an audit, in which 89 reporters from 45 Canadian newspapers tested the federal Access to Information Act and provincial information laws across the country. It showed how government bureaucracies still seem to think the laws are nuisances, and regard requests for documents with suspicion, more than 20 years after the federal statute, the first of its kind in this country, became operative.

The reporters, who kept their occupations secret in order to find out how requests for information from average citizens were treated, found:

· Information that should have been available as routine was denied;

· Information denied in some jurisdictions was available on websites in others;

· High fees were cited for records that should have been readily available;

· Employees at all levels of government ignored requests or stonewalled;

· Many bureaucrats didn’t understand their responsibilities for disclosure;

· Officials demanded the identity of requesters, though this has no bearing on disclosure under the law.

This may not cause citizens, the vast majority of whom have no interest in applying for government records, to demonstrate in front of legislatures or on Parliament Hill. But our ability to find out how bureaucrats are spending our tax money and enforcing laws made by our elected representatives is a pretty basic democratic right.

Some information readily produced during the audit was fairly innocuous, such as schedules for repairing potholes in municipal roads. But great resistance was encountered in some jurisdictions when water quality surveys and health inspections of restaurants were asked for.

These are the kind of public health and safety issues that should be reported—as restaurant inspections are on our Capital Regional District website.

Freedom of information laws are meant to supplant, not replace, the normal availability of government information to citizens. But bureaucrats, whether they are afraid of the consequences of talking too much or because they feel the public’s business is no business of the public, have seized this opportunity to tell requesters to put it in writing—and pay the fee.

Governments at all levels haven’t done enough to train their employees how to handle freedom-of-information requests or teach them their responsibilities under the law.

Civil servants are good at collecting information and creating records as part of their jobs: It’s easy for them to think that making this stuff available to members of the public interferes with their work.

But political influence, more than bureaucratic resistance, is the real evil. Public servants know without being told that exposing their political masters to embarrassment can affect their careers. That’s why they want things in writing, why they obfuscate and delay and, in some cases, intimidate those asking the questions.

In some jurisdictions, records are hidden away until they’re pried loose by investigators employed by information commissioners or by court order. Many restrictions have been written into the laws deliberately to deny information that might jeopardize national security, embarrass other Canadian or foreign governments, or involve “cabinet confidences”—including briefing notes and anything that could be construed as advice to ministers.

We have no way of knowing how many documents are shredded after they’re asked for, but we do know that bureaucrats have been found exchanging “read and delete” (RAD) e-mails.

The prize for obfuscation goes to Michael Wilson, who, as Conservative finance minister in 1989, refused to release documents that his deputy had recommended for release and which the information commissioner was threatening to go to court over.

The records showed that while the Tories were claiming during the 1988 election campaign that they had the economy under control and were making billions of dollars worth of election promises, their internal forecasts were showing that economic decline and a mounting deficit lay ahead—problems that forced drastic cutbacks in Wilson’s budget five months after the election.

Wilson, at one point, claimed that the records were on his desk when “a big wind” blew them through an open window. Some of those documents were never made public.

There are periodic efforts, usually championed by opposition parties, to make freedom-of-information laws more user-friendly and reduce the number of restrictions on access. But governments use these reviews of the law to try to impose further restrictions such as those against “frivolous or vexatious” requests.

The formal process of freedom of information forces individual citizens, corporations or organizations to play by bureaucratic rules. It’s easy to give up under these circumstances—which suits governments fine.

But these laws are important tools for keeping governments accountable and should be used far more widely than they are.

Politicians should not be able to avoid censure by hiding or shredding documents—or by claiming that they blew out the window.
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