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Open government: BC Liberals promise much, deliver little

FIPA grades the performance of the Liberal administration

 on Freedom of Information issues, 2001-2003

BC Premier Gordon Campbell ran for election in 2001 on the promise to bring in "the most open, accountable and democratic government in Canada.”   Mr. Campbell re-emphasized the pledge in his victory speech, stating, “I know some people say we'll soon forget about that, but I promise that we won't.”

At the time, FIPA president Gerry Fahey commented, “We often hear this kind of language from new and prospective governments.  As an FOI watchdog group, we naturally remain very concerned about the fate of FOI and privacy rights under a Liberal administration.”

One of FIPA’s most important duties is to report on how the government is performing on the “open and accountable” file.   So — have the Liberals lived up to their fervent promises, or did they “soon forget”?

If we were grading their report card, we give the Liberals a bare “P” on privacy protection and a big “F” on freedom of information.  With regard to their efforts on FOI, we’d have to add a note that “they are not performing up to their abilities and are just not trying”.
Hard times for freedom of information requesters

One of the most reliable indicators of a government’s openness is, of course, how well they support and administer the Freedom of Information and Protection of Privacy Act (FOIPP Act).  By all reports, support and administration are at a ten-year low.  Fees for FOI requests are up, response times are longer and information is just plain harder to get under the new administration.  

The Information and Privacy Commissioner doesn’t get much respect, either.  In a letter to FIPA during the 2001 election campaign, the Liberals stated they were committed to providing “a stable funding base for the Information and Privacy Commissioner's office to ensure that it has the resources to discharge its statutory mandate.”   

Following the election, they showed the worth of this promise almost immediately by slashing the Commissioner’s budget by 35 percent over three years.  Almost a third of the office’s staff has been lost, leaving a skeleton crew of 15.  As a comparison, the office of the Alberta Commissioner has a staff of 30.

BC’s Commissioner and his staff can no longer keep up with the number of appeals, mediations and investigations.  The reality is that, even before the cuts, BC’s Commissioner had far less staff per population than any other in Canada.

Drastic cuts have also been made to the number of ministry staff who respond to FOI requests, causing further deterioration in the FOI system.  

Last but not least, legislative and policy changes over the past two years have weakened the Act and its administration, making made the process easier for government officials and harder for requesters.  

Needless to say, all these changes limit the ability of the public, organizations and the media to gain access to government information.  
Legislative review largely a bust

A review of the 1993 Freedom of Information and Protection of Privacy Act began in 1997 under the NDP and was finally completed in March 2003 by the Liberals.  The review produced two sets of amendments to the Act, which were passed on April 2002 and March 2003.

FIPA was both disappointed and relieved by the amendments to the Act.  Disappointed because no significant gains were made for either freedom of information or privacy rights, but relieved that the Act was not devastated by an administration that, as stated, shows little real interest in creating more government transparency.

FIPA president Gerry Fahey and executive director Darrell Evans consulted frequently with government officials during 2001 and 2002 as part of the review.  During this time, many amendments were brought to the table that would have severely reduced public access to information.  The good news is that the worst proposals were dropped after strenuous objections from FIPA, the BC Civil Liberties Association, and the Information and Privacy Commissioner.

“The amendments could have been much, much worse,” stated Evans.  “We do have to credit the government for taking our objections seriously and demonstrating flexibility.” 

“Unfortunately, the Minister or whoever’s calling the shots was willing to drop the worst proposals, but was not willing to consider our recommendations for positive reforms.”

FIPA made several submissions advocating improvements to the Act during the six years of review. (See box.)  FIPA’s proposals were largely ignored, along with most of the recommendations produced by a special all-party committee which reviewed the Act and reported its findings to the Legislature in July 1999.  [Report available at: www.legis.gov.bc.ca/cmt/36thParl/foi/1999/review_act.htm]

The government's general approach to amending the FOIPP Act was to make the FOI request Process easier to manage for public servants, and lengthier and more difficult for the public.  

On the privacy side, the government did better on its promises of openness.  Transparency and accountability were boosted by two new requirements:  

· Ministries must do a Privacy Impact Assessment (PIA) prior to the adoption of any new enactment, system, project or program involving the collection, use or disclosure of personal information; and 

· the minister responsible for The FOIPP Act must maintain and publish a Personal Information Directory describing all the personal information held by the government.

Net result: an easier ride for government

At least six changes were made to the Act in order to give public bodies more time to respond to FOI requests.  Most of these are found in section 7, “Time limit for responding”.

Previously, public bodies had to respond to requests within 30 days; now they have 30 "working” days.  The clock may be stopped for a number of reasons, including the transfer of an FOI request from one body to a more appropriate one.  

The allowable time for a transfer has been doubled to 20 days, a change which lawyer Michael Doherty calls “an extraordinary acknowledgement of bureaucratic delay and incompetence."  (Doherty works for BC’s Public Interest Advocacy Centre and frequently provides legal advice to FIPA).

The time-expanding amendments "raise alarming prospects for further delays to responses to information requests at a time when delays are already not uncommon,” said Doherty.  

Other amendments include:

· The Information and Privacy Commissioner may now delegate order-making power to portfolio officers — something which Commissioners have sought in order to ease the burden of writing the mounting number of lengthy and complicated decisions.

· The Commissioner may also delegate the power to authorize a public body to disregard FOI requests under sections 5 or 29, and portfolio officers may now view Cabinet documents.

· Section 43 of the act, which formerly allowed the Commissioner to authorize a public body to disregard FOI requests that "…because of their repetitious or systematic nature, would unreasonably interfere with the operations of a public body”, has been broadened to include requests that are "frivolous or vexatious." 

FIPA argued against this change on the grounds that the "frivolous or vexatious" designation is too subjective.  At a minimum, we think it should never be  applied to a request for one’s own personal information.

· An FOI applicant now has to provide "sufficient detail" for a government employee to locate records.  FIPA considers this may allow government to dodge requests. 

· Section 56 has been amended so the commissioner is no longer required to conduct an inquiry when mediation fails; instead, the commissioner “may” conduct an inquiry.  The main purpose for this new discretion is to deal with cases where the issue at stake has been decided in previous orders, but FIPA thinks it could be abused. “We question how a commissioner could accord procedural fairness to a party seeking a review without conducting at least some minimal level of inquiry,” wrote Doherty.  

FIPA would rather there be a requirement for a summary inquiry process with a written disposition.  In this way, the Commissioner could deal with these matters efficiently, but still have to make an order which would be subject to review by the courts.

· Requesters who wish to be excused from paying fees on the grounds that they cannot afford them, that disclosure of records is in the public interest, or for any other reason, must always submit a written request.  Formerly, the head of a public body had the discretion to waive fees, with or without a request, in the name of fairness or the public interest. 

(The Liberals have also ended a policy that automatically waived the first $50 of fees for processing an FOI request. That policy was based on the calculation that any fee under $50 cost more to collect than would be collected.  Clearly, the intent of this change is to discourage requests, plain and simple.)

· One positive change on the FOI side is that the Minister responsible for FOI administration may now add a public body to the schedule of bodies covered by the Act. This previously required a Cabinet order.
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